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(i) 
APPELLANT'S STATEMENT OF QUESTION PRESENTED. 


It being provided in Title 18, Section 1718, U.S.C. that: 


All matter otherwise mailable by law, upon the envelope or 
outside cover of which, or any postal card upon which, is written 
or printed or otherwise impressed or apparent any delineation, 
epithet, term, or language of libellous, scurrilous, defamatory 
or threatening character, or calculated by the terms or manner 
of display or style and obviously intended to reflect injuriously 
on the character or conduct of another, is nonmailable matter 
and shall be withdrawn from the mails under such regulations 
as the postmaster general shall prescribe. 


Whoever knowingly deposits for mailing or delivery anything 
declared by this section to be nonmailable matter or knowingly 
takes the same from the mails for the purpose of circulating or 
disposing of the same, or aiding in the circulation or disposi- 
tion, thereof, shall be fined not more than one thousand dollars 
or imprisoned not more than one year or both. 


and Plaintiff-Appellants having mailed certain envelopes containing (along 
with a postage stamp bearing the motto, "In God We Trust, ") an inscrip- 
tion as follows: 

IN OPEN CONTEMPT OF LAW 


The attached postage stamp was issued in open and wilful 
contempt of the constitutional laws of the United States of 
America, as a governmental propaganda intended to falsely im- 
ply that this is a Christian nation and to influence people toward 
religion per se, thereby constituting a deliberately contrived 
and unlawful act of assistance to religion per se. 


This stamp, the first of any regular series to be so dese- 
crated by this government, will forever stand as a memorial to 
the low degree of intelligence and disregard for constitutional 
principles of the political leaders of these United States at the 
ae this stamp was first issued. (Ref. 330 U.S. 1, 333 U.S. 
203 


"The government of the United States of America is not, 
in any sense, founded on the Christian Religion - George 
Washington, " 
was the envelope nanmailable under the law cited because of the inscrip- 
tion it contained? 
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STATEMENT OF THE FACTS 
ASSIGNMENT OF ERROR 
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ARGUMENT 


I. The Defendant - Appellees Have Failed To 
Prove The Innuendo . - - : . 


Il. The Religious Rights Of The Plaintiff-A ppellants 
Should Be Accorded Preferred Status . . 


Ill, Being A Criminal Law, This One Should Be Strictly 
Construed Against The Government - - 


IV. This Law, Being A Limitation On Freedom Of 
Expression, Should Be ee Construed eee 
The Goverment : . : 


The Inscription Is Mailable Because It Was Intended 
Merely As Propaganda On An Important Public Issue, 


And Was Not "Calculated And Obviously Intended” 
To Injure Summerfield. ; - : : 


The Inscription Was Not Libellous 
Because It Was True . 


The Inscription Was Mailable Because 
It Was Not Threatening : : . 


. The Inscription Was Mailable Because It 
Was Not Scurrilous . : : 


The Inscription Was Mailable Because It 
Referred Not To An Individual But To A Group 


The Inscription Was Non libellous Because 
It Referred To A Government - - 


Xi, The Inscription Was Nonlibellous Because It Was 
A Fair Comment Upon Public Officials and Affairs 


XII. A Decision For The Defendants Will Open The 
Door To A Flood Of Lawsuits + 4 ; 


CONCLUSION. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 14, 099 


WALTER B. STEVENS, et al., 
Appellants, 
Vv. 


ARTHUR SUMMERFIELD, 
Postmaster General, et al., 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT GOURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This was a suit for injunction and other relief filed by Walter B. 
Stevens, John L. Manners, and the National Liberal League, a Cor- 
poration, Plaintiffs-Appellants against Arthur Summerfield as Post- 
master General of the United States, and Roy M. North as Postmaster 
of Washington, D. ce Defendant-Appellees. On the 25th of May, 1957, 
said complaint was dismissed. This Court has jurisdiction of the appeal 
under Title 28 of the United States Code, Sections 1291 and 1292. 


2 
STATEMENT OF THE FACTS 


The Plaintiffs-Appellants attempted to mail an envelope containing 
certain correspondence on the outside of which appeared the postage 
stamp and inscription as set forth in the Statement of Question Presented. 
(page i.) The Postmaster General, Defendant-Appellee, prevented the 
delivery of said mail. (See stipulation of facts, Record page 11). His 


stated reason was that "the envelopes were inscribed with language that 
is libelous, scurrilous and defamatory, reflecting on the character of 
the Postmaster General." 


ASSIGNMENT OF ERROR 


1. The Court erred in holding that the inscription on the envelopes 
attempted to be mailed by the plaintiffs fell within the prohibition of 18 
U.S.C. 1718. 


2. The Court erred in dismissing the complaint for injunction and 


for other relief. 


SUMMARY OF ARGUMENT 


Plaintiff-Appellants insist, because they are part of a small 
religious minority, that their rights deserve the special solicitude of 
this Honorable Court. This statute, being a criminal law, should be 
strictly construed in their favor and against the government. This is 
also true because the law is a limitation upon freedom of expression, 


one of our most precious common rights. 


The inscription which the Postmaster General proposes to ban 
from the mails was improperly declared nonmailable: (a) because it was 
mere propaganda on an important public issue and not "calculated and 
obviously intended” to injure Mr. Summerfield; (b) because the words, 
being true, were not libellous; (c) because the words did not constitute a 
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threat of any kind; (d) because the words were not scurrilous; (e) because 
they referred not to an individual but to a group; (f) because they referred 
not to an individual but to the State; (g) because the Defendant-Appellant, 
claiming he was libelled, has not shown the innuendo against himself; and 
(h) because the statement was only a fair comment on a matter of public 


interest. 


The Plaintiff-Appellants further show that a decision for the 
Defendant-Appellees would lead to an absurdity, namely a series of law- 
suits against newspapers and others for merely criticizing public officials. 


ARGUMENT 


I. The Defendant-Appellees have Failed to Prove The 
Innuendo. | 


There are many reasons why the inscription does not come under 
the terms of the statute. A round dozen of such reasons were advanced 
in the lower court. The court disregarded eleven of these arguments 
and overruled the twelfth. That single contention, as rephrased by the 
lower court in its Memorandum (Record page 13) is as follows: 

Plaintiffs contend that the inscription on their 
envelopes refers to a class of persons and not to 


any identifiable person or persons and therefore is 
not within the prohibition of the statute. 


The lower court held that, "the language employed clearly identifies the 
Postmaster General." The Court advanced no reasoning in support of 
this conclusion but supported it only by saying that ! 


Following the rule in the Kiely case supra, the 
envelopes fall within the prohibitio of the statute...." 


The Court was referring to American Civil Liberties Union v. Kiely, 40 
F.2nd, 451 (referred to herein as the American Civil Liberties Union 
case). Our contention here is that the case cited by the lower court 
holds the direct opposite of what the lower court decided in this case. 
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In the American Civil Liberties Union case, a nonprofit organization 
seeking to obtain a prisoner's release, sent out envelopes marked with 
slogans as follows: 

PARDON TOM MOONEY - INNOCENT 

THE HORROR OF 13 YEARS' UNJUST IMPRISONMENT 

TOM MOONEY FRAMEUP 

A TERRIBLE INDICTMENT 

CALIFORNIA'S SHAME 

JUSTICE, CALIFORNIA STYLE 

The Postoffice banned the envelope from the mails. The court re- 
quired the Postmaster to deliver it. The Court said that, 

It is an old rule of the common law that where words 
complained of reflect on a class of persons generally 
without making it evident that every person of the 
class is referred to, no member can maintain an 
action...... In the present case, we may consider 
only the words on the envelope. We cannot speculate 


as to what person, if any, the words are aimed at or 
determine the fact aliunde. 


In the case at bar, the inscription referred to "the political leaders 
of these United States."* It did not identify Mr. Summerfield any more 
than the American Civil Liberties Union referred to the judge and prose- 
cuting officials in the Tom Mooney case. There are no words on the 
envelope which identify the Postmaster General either by name or by 
necessary implication. 


The lower court has not enlightened us as to the process by which 
His Honor and the Postoffice Department arrived at such indentification. 
Perhaps the Defendant-Appellees in their brief will give us the justifi- 


cation for this determination of theirs. When such justification is supplied, 


we will meet it as best we can. But certainly it cannot be based on any- 
thing said in the American Civil Liberties Union case. 


+ 


9) 


Il. The Religious Rights of the Plaintiff- Appellants Should 

be Accorded Preferred Status. 

J Justice Murphy held that "freedom of religion has hs higher 
dignity under the Constitution than municipal or personal convenience. 
In these days, free men have no loftier responsibility than the preser- 
vation of that freedom. A nation dedicated to that ideal will not suffer 
but will prosper in its observance." 

Martin v. Struthers, 319 U.S. 141 at 151. 


: 
Beginning in the forties, Supreme Court decisions have given 


broader protection against governmental restraints on modes of reli- 
gious expression than they have extended to non-religious expression. 
See Robert E. Cushman, Civil Liberties in the United States, page 94 
and Marsh v. Alabama, 326 U.S. 501 at page 510. : 


Admittedly, the plaintiff-appellants are not religious proselytizers, 
rather the contrary. The word "liberal" in the title of the organization 
that filed this suit is to be construed as substantially synonymous with 
“atheist."" But the constitution protects not only the right to preach 
religion but also the right to attack it. Burstyn v. Wilson, 343 U.S. 495; 
See also Leo Pfeffer Church State and Freedom, pages 497-9. 


Nay it would seem that the smaller is the minority or the more 
unpopular its views, the more solicitous the court should be in its 
protection. | 


"The danger at present, "' says Charles Warren in The Supreme 

Court in History, at page 751 "does not seem to be ina reluctance of the 
Court to bow to the legislative will but rather in a too facile readiness 
to conform to whatever the legislature may have temporarily chosen to 
decree. There is some truth in Judge Dillon's words . . ‘If we are not 
struck with judicial blindness, we cannot fail to see that what is not to 
be feared and guarded against is the despotism of the many - the majority. ' 

. It is of the greatest importance that the judiciary should protect the 
rights of the minority for otherwise they have no rights. In fact, the true 
test of a free government is the degree so which such rights are protected." 
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This dispute is comparable, at least in principle, to those which 
surrounded the adoption of our Constitution. The members of 
organized religions in those days were a tiny minority of the population. 
American leadership was largely influenced by French rationalism. 
The chaplain of the Continental Congress had gone over to the British. 
Religious leadership was largely associated, at least in the public 
mind, with British tyranny. 


Our Constitution says not a single good word for God or for 
religion as such. It carefully guards against further association be- 
tween religion and government. However, it also carefully guards 
the religious rights of the individual. 


The situation has now changed. Most of our people adhere, at 
least formally, to some sort of religion. Politicians, especially find 
it necessary to do so. If they don't belong to a church widely 
accepted as "respectable," they join one as part of their political 
strategy. Thus both candidates in the last Presidential campaign 
were converted in their old age to Presbyterianism. 


When the religious people were in a small minority, the anti- 
religious people scrupulously protected their rights. Will the 
faithful now reciprocate? The.action of Mr. Summerfield seems to 
indicate that they will not. But this court must stand firm for the 
rights of unbelievers. 


There is some doubt whether the government has a right to 
proselytize by placing on the stamps the religious aspiration which 
the plaintiff-appellants were criticizing. We do not raise that issue 
in this case. But this court should at least protect the right of 
Plaintiff-Appellants to criticize the governments religiosity. It should 
share the view of Jefferson that "It does me no injury for my neighbor 
to say that there (is). . . no God. It neither picks my pocket nor 
breaks my leg." (Notes on Virginia, in Joseph L. Blau, Cornerstones 
of Religious Freedom in America, page 78.) 


vf 


Being A Criminal Law, This One Should 
Be Strictly Construed Against The : 
Government. ! 


One of the letters that the Postmaster General banned was 
addressed personally to him. It was not only mailed but also 
delivered personally, to make sure that it reached him. In it, as 
set forth in the complaint, (Record page 5 ) the Plaintiff-Appellants 
said: ! 


" . . we are mailing this letter to you in an 
envelope which contains the inscription on which the 
ruling of nonmailability is based. If the government 
is acting in good faith and not trying by indirection to 
destroy constitutional freedom of expression, it will 
act under the penalty clause of the law above quoted 
and will give us an opportunity to raise in court the 
legality and constitutionality of the ruling to which 
we object. | 


We will call on you promptly and make ourselves 
available for such action as you wish to take. Since 
there is a possibility that this letter will not reach 
you in the ordinary mails, we shall deliver a single 
copy thereof, and of the envelope in question: 
personally to you at your office. 


If Summerfield had wanted in good faith to test the legality of the 
Plaintiffs-Appellants' actions, he would have had them arrested. They 
practicatly asked for it. But he seems to have desired, instead, the 


exclusion of their mailings whether or not they had broken the law. 
By this procedure, regardless of the results of this case, he has 
succeeded in delaying delivery for three years. The court should 
now insist that the mail be delivered. | 


And Summerfield should not by this refusal to prosecute be 
permitted to deprive these men of the protection they would have had 
if he prosecuted them. If, on the previous occasion, Mr. Summerfield 
lacked the courage of his convictions, a favorable decision in this case 
would certainly restore it to him. The next man who dares criticize 
the Postmaster General under similar circumstances would certainly 
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land in jail, especially if at the same time he is "against God." It is 


essential that this court decide the case on the basis of strict 


construction against the government. 


Sutherland, in his standard work on Statutory Construction says 
at Section 5604 that: 


Traditionally, penal statutes have been strictly 
construed in favor of the defendant. . . 


- in other words, Plaintiff-Appellants in the instant case - 


Reasons commonly advanced to support the rule. . . 
are: to establish a certain rule under which mankind 
may be safe from arbitrary discretion of the judge; . . . 


~ to say nothing of the arbitrariness of the Postmaster General - 


so that penal statutes will be required to give "fair 
warning” of what the law intends to do, if a certain 
line is passed, in language that the common world 
will understand; where the punishment is dispro- 
portionately severe compared with the act, the 
harshness should be tempered by strict construction; 
and the rights and freedom of the individual are 
regarded with tenderness by the court. 


There is nothing in this law that would give fair warning to 
plaintiff-appellants that they might be jailed for criticizing the 


government as they did. Certainly no such thought was in the mind 
of the Congress when the law was adopted. 


It was first approved on June 18, 1888. It seems to have been 
unanimously passed, and without debate except for a brief statement 
by its sponsor who said: 


I desire to say that this is a very important bill... . 
It is to correct an abuse of the mails by persons 

who desire to use them for purposes of their own. 
They enclose an envelope to a person against 

whom they haveaclaim. He is informed of 

their demand and, on an envelope of this character, 
the words are sometimes marked, "Bad Debt." 

Some of the persons thus addressed may not owe 
money, and persons who owe money and are unable 
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to pay are exposed to the public gaze as bad 

debtors. It is to correct abuses of that kind that 

the bill is offered. I hope the Senate will pass 

the bill. ( Congressional Record, 50th Congress, 

ist Sess., p. 2206, March 18, 1888) 
Under Comstockian administrations, the law has already been stretched 
to cover much more than its framers intended. But never has it 
been held to cover criticisms of the government. This court should 


not stretch it together for that purpose. 


IV. This Law, Being A Limitation On Freedom 
Of Expression, Should Be Strictly Construed 
Against The Government. 

This principle is mentioned by Sutherland in the paragraph 
above quoted when he says that the "rights and freedom of the individual 
are regarded with tenderness by the law.'"’ He says the same thing 
more directly in section 6206: : 

The courts have commonly pronounced the rule that 

statutes in derogation of a common right are to be stri 

strictly interpreted and must not be extended 

beyond their literal meaning . . . It has been 

most commonly employed where the statute. . . 

tends to interfere grossly with a cherished | 
personal liberty. : 

Free expression is a common right in this country. It is 
guaranteed by our First Amendment from invasion by either the 
Federal or the State Governments. And it includes the right of anti- 
religious expression. 


This is not to say that the Federal Government cannot con- 
stitutionally limit the kind of material that appears on the outside of 
an envelope deposited in the mail. As stated in the American Civil 
Liberties Union case, it could probably forbid anything on the outside 
of the envelope except names and addresses. : 


But Congress didn't do that. It only barred certain, wordings, 
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carefully defined. And where, as here, the effect is to limit freedom 
of expression, then the regulation should be very strictly construed. 
No law should be enforced in a case where it limits free expression 
unless there is no substantial doubt that it applies. 


As anyone knows who read his mail, people in this country may 
send all sorts of trash thru the mails both inside and outside of 
envelopes. It is important to permit such propaganda, not only for 
the sake of the senders but to protect the rights of all. Everyone in 
this country is a member of some religious minority. Each of these 
minorities should join to protect the rights of all. Otherwise we will 
find an increase in the attitudes which led in recent months to the 
banning of (a) the film "Martin Luther" and (b) of a controversial 
speech by the editor of the Catholic weekly "America." 


V. The Inscription Is Mailable Because It Was 
Intended Merely As Propaganda On An 
Important Public Issue, And Was Not 
"Calculated And Obviously Intended" To 
Injure Summerfield. 

In this Court we do not raise the question whether or not it is 
constitutional and legal to put "In God We Trust" on postage stamps. 
This issue is mentioned only because that was the subject on which the 
Plaintiff-Appellants were issuing their propaganda. In the interdicted 
inscription, mention was made of "330 U.S. 1 and 333 U.S. 203". 
These were the cases (Everson v. Board of Education and McCullom v. 
Board of Education) in which the Supreme Court held that neither the 
State nor the Federal Government "may aid one religion, aid all 
religions, nor prefer one religion over another." 


The issue on which the Plaintiff-Appellants were commenting 


was whether "In God We Trust" on the stamps aids religion and therefore 


violates the principle of separation of Church and State. Was this a 
manufactured issue, raised merely to annoy and injure Summerfield? 


>) 
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That it is not will be clear if it is imagined for a moment that the in- 
scription read, "In Curry we Trust." Would this have aided the Plain- 
tiff's attorney in any way? Would it have helped him to make a living 
in the law business? We don't say that it would because the matter is 
not in issue here. But we do say that the issue argued on the inscrip- 


tion was a genuine one. 


Summerfield, presumably, claims that this advertising does not 
aid religion. Plaintiffs claim that it does. Each is propagandizing for 
his side of an argument about religion. This is democracy, not slander. 


In the case of Shoemaker v. Burke, 190 F.2nd 205, decided in 
this Circuit, certain material was barred from the mail because it was 
part of an attempt to boycott the Hearst publications. ‘This case is 
clearly distinguishable from the one at bar because Hearst was a private 
business man, and for other reasons. Neither party here relied upon it 
below with respect to the main issue. But we call special attention to 
a passage in that decision as follows: | 


It [the inscription] was obviously intended to reflect in- 
jurously upon the conduct and character of another. It 
is plain that it could have no other purpose or' Festece: 
(Emphasis added. ) 
In other words, the court could not avoid ne a calculated 
purpose to injure Hearst. It was the whole purpose of the inscription. 
If the court saw any other conceivable purpose, it TREES would have 


held against the Postoffice. 


In the case at bar another, a primary; purpose is apparent. If 
there was any incidental injury to Summerfield's reputation or feelings, 
it was not "calculated." That calculation clearly is not "obvious" from 
the text, as the statute requires. As stated in the American Civil 


Liberties Union case, "we can consider only the words on the envelope... 


We cannot determine the facts aliunde." The obvious purpose of the 
Plaintiffs was to propagandize against the religious aspiration on the 
stamps and its implication of an alliance between Church and State. 


12 
No purpose to injure Summerfield is obvious. 


The court below disregarded arguments advanced by the plain- 
tiff on this point. But in the recent case of Roth v. United States, 354 
U.S. 476, Chief Justice Warren in his concurring opinion laid special 
stress upon the same issue. He said that: 


The personal element in these cases is seen most 
strongly in the requirement of scienter . .. . The federal 
statute limits the crime to acts done "knowingly." In 
his charge to the jury, the district judge stated that the 
matter must be "calculated" to corrupt or debauch. 


In that case, the court had to supply the word "calculated."' In the law 
here under discussion, the word is explicitly used in the statute itself. 


The Roth case dealt with obscenity. It upheld the right of the 
government to ban such material from that mail. Furthermore, the 
‘Court referred with approval to Beavharnais v. Illinois, 342 U.S. 250 
which deprived libellous material of First Amendment protection. But 
it hedged in the definition of obscenity to such an extent that the decision 
narrows rather than broadening the power of the censor. This court 
should likewise "hedge in" the meaning of scurrilous, libellous, etc. 
and require strict proof that the libel was "'calculated,"' obvious, and 
inherent in the language used, without references aliunde. 


VI. The Inscription Was Not Libellous Because It 
Was True. 

Summerfield claims that he was libelled. If so, the truthisa 
defense. In this court we are not subject to the iron hand of Mr. 
Summerfield's regulations, so we dare to repeat the charge and to 
prove it, namely that politicians are of "low mental caliber" and act in 
"disregard for constitutional rights."' If Summerfield doesn't like it, 
he can lump it. 
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The dictionary (Webster's Collegiate Dictionary, 5th Edition) 
defines a politician as "one addicted to, or actively engaged in, poli- 
tics as managed by parties; often one primarily interested in political 
offices or the profits from them as a source of private gain." Roget's 
Thesaurus, the book of synonyms, supplies the following: “boss; 
wirepuller; cunning person; crafty rascal; slyboots; dodger; slick 
citizen; trickster; juggler; horsetrader; schemer; intriguer:; maneu- 


verer; etc. etc. " 


As further evidence of the low mentality of politicians we sub- 
mit the very fact that the Postmaster General has lowered the dignity 
of his office by excluding this material from the BEE. 


Vil. The Inscription Was Mailable Because It Was 
Not Threatening. | 
The statute says that material may be banned which is “libel- 
lous, scurrilous, defamatory or threatening." The Postmaster claims 
that the language was libellous, defamatory and scurrilous but not that 
it was threatening. | 


Under the doctrine of noscitus a sociis, this language would 


be construed to permit the mailing of material unless it contains some 
element of threat. Sutherland says, at Section 4923: "In case the legis- 
lative intent is not clear, the meaning of doubtful words may be 
determined by reference to their association with other words and 
phrases with which they are associated." | 


The fact that the disjunctive, "or," is used and not the conjunc- 
tive, ''and,"’ does not prevent such interpretation. Sutherland at sec- 
tions 4923 says that "the courts have generally held that the words are 
interchangeable and that one may be substituted for the other if to do 
so is consistent with the legislative intent." ! 
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Certainly, in the Shoemaker case, an element of threat existed. 
it does not exist here. The statute does not apply to this set of facts. 


VIll. The Inscription Was Mailable Because It was Not 
Scurrilous. 


To repeat, the statute declares unmailable any material that is 


"libellous, scurrilous, defamatory or threatening. " (Emphasis added. ) 


The dictionary defines "scurrilous" as meaning: "1. using or 
given to using the language of low buffoonery; 2. containing low in- 
decency or abuse; coarsely opprobrious, obscenely jocular." Webster's 
Collegiate Dictionary. 


| Perhaps Summerfield's determination in this respect arises 
from a deep religious faith, perhaps from an attempt on his part to 
enforce, not the Postal Laws, but the Commandment. "Thou shalt not 
take the name of the Lord thy God in vain."" Since the earliest times, 
religious people have felt that the names of their God or gods are in- 
effable. But such is not the law of the United States. 


If the court is inclined to consider that Plaintiff's references 
to religion are scurrilous as such, it should consider that some other 
Americans have said on the subject: 


John Adams: This would be the best of all possible worlds if 
there were no religion in it. 


Andrew Carnegie: I will give a million dollars for any con- 
vincing proof of a future life ... I do not believe in God. 


Clarence Darrow: The constant cries of the ages have brought 
back no answering sound to prove that death is anything but 
death. 


John Dewey: The growth of knowledge and of its methods and 
tests has been such as to make acceptance of these beliefs 
increasingly onerous and even impossible for large numbers 
of cultivated men. 


Thomas A. Edison: Religion is all bunk. 
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Albert Einstein: I cannot imagine a God who rewards and 
punishes the objects of his creation, whose purpose is model- 
led after our own - a God, in short, who is See a reflection of 
human frailty. 


Ralph Waldo Emerson: As men's prayers are a disease of the 
will, so are their creeds a disease of the intellect. 


Benjamin Franklin: Relevation, indeed, as such, had no 
influence on my mind. 


Horace Greeley: There is no doctrine of Christianity but 
what has been anticipated by the Vedas. ! 


Robert Ingersoll: An honest god is the noblest work of man. 
| 


Thomas Jefferson: The Christian God is a being of terrific 
character - cruel, vindictive, capricious and unjust ... 
Governeur Morris has often told me that George Washington 
believed no more of that system than he did himself. 


Abraham Lincoln: My earlier views of the unsoundness of the 
Christian scheme of salvation... . have become clearer and 
stronger with the advancing years. | 


Thomas Paine: Of all the systems of religion that were ever 
invented, there is none more derogatory to the Almighty, more 
unedifying to man, more repugnant to reason; and more con- 
tradictory in itself that this thing called Christianity. 


Donald Richberg: The so-called Divine Will ... is an unreal 
thing and its acceptance is human slavery. | 


Will Rogers: We all know a preacher will fall for anything. 


Mark Twain: I cherish an unappeasable bitterness against the 
unfaithful guardians of my young life who not only permitted 
but compelled me to read an unexpurgated Bible thru before I 
was fifteen years old. Noone can do that and ever draw a 
clean, sweet breath again this side of the grave. 


I. M. Cardiff: What Great Men Think Of Religion. 


This court holds the language that Summerfield banned to be 
scurrilous per se, it must also hold scurrilous the words used by some 


of the greatest and most highly respected figures in our American 
history. There is no doubt that the language used was controversial. 
There is no attempt here to support the views expressed. But there 
is also no ground for calling them scurrilous. | 
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IX. The Inscription Was Mailable Because It Referred 
Not To An Individual But To A Group. 

"Tt is an old rule of the common. law," says the court in the 
American Civil Liberties Union case, "that where words complained 
of reflect on a class of persons generally without making it evident 
that every member of the class is referred to, no member can main- 
tain an action."' This rule certainly applies in the present case. The 
reference is to "the political leaders of these United States." 


The Plaintiff-Appellants referred to politicians in general, not 
(a) to any particular politician nor (b) to all politicians without excep- 
tion. Certainly the issuance of the stamps did not, even in the 
Plaintiff Appellants' minds, make the precinct committeeman of the 
3rd precinct of the 14th ward of Chicago, a man of low mental caliber. 
‘Yet that fellow is certainly a "political leader", perhaps, in the truest 
sense, more of a pol‘tical leader than Mr. Summerfield. Certainly 
the Plaintiff-Appellants did not refer to him. It is not clear to whom 
they referred. That is why their words are not actionable and that is 
also why they are mailable. sje 


X. The Inscription Was Nonlibellous Because It Referred 
To A Government. 

In the American Civil Liberties Union case, the lower court 
specifically held the material nonmailable because it slandered the 
State of California. And on this point it was specifically overruled. 

_ "We are referred to no decision," says the Court of Appeals, "which 
holds that a state can sue for libel at common law. . . It seems un- 
likely that the words, ‘libellous and defamatory' appearing in the 
present act were intended to coverdefamatory words written about a 

_ state." 


The interdicted words in the case at bar constituted a vehement 
complaint against a supposed instance of governmental propaganda for 
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religion. They did mention "political leaders'' who constitute our 
government but the main burden of the complaint was against govern- 


ment as such. < 


Criticizing the government is a favorite American sport. The 
old concept of scandalum magnatum which made libel more heinous if 
directed at public men has been reversed in this country. If the right 
to engage in this sort of criticism is prohibited or even seriously cur- 
tailed, it will be hard to distinguish us from Soviet Russia, Nazi Germany 
or Fascist-Religious Spain. All presumptions shquld be against any 
interpretation that will result in such restriction. | 


The Congress never intended that the government should be able 
to protect itself from criticism by using this statute. Above all, it 
never intended that the Postmaster General should use it to protect 
himself personally from his own critics. i 
| 


XI. The Inscription Was Nonlibellous Because It Was A Fair 
Comment Upon Public Officials and Affairs. 

It is an accepted principle of the law of Libel and Slander that 
matters of public interest and concern are legitimate subjects of 
criticism and everyone has a right to comment thereon as long as he 
does so fairly and with an honest purpose. Comment is not defined to 
be unfair because it is in somewhat rough terms, or because it uses 
the medium of ridicule. The right of fair comment exists with re- 
spect to subjects of public interest such as the administration of 
government, the management of public institutions, and the conduct 
of public servants. (Newell, Slander & Libel, Fourth Ed. , Chap. XVII) 


What purpose could be more honest and sound than maintaining 
separation of church and state? What was fairer, when these people 
found in their own minds that the Government had violated that prin- 


ciple, than for them to say so? Such a comment on public affairs is 
fair and cannot be called libel. 
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XII. A Decision For The Defendants Will Open 
The Door ToA Flood Of Lawsuits. 
"If the literal import of the words . . . leads to absurd results," 
says Sutherland at Section 4701, "the words of the statute will be 
modified by the intention of the legislature." 


Assuming Your Honor may find some literal basis for denying 
our petition, then this Honorable Court must consider the results. The 
finding will be not only that these words are nonmailable but also that 
they are libellous. This decision will govern future suits for damages. 
The words of these men will be banned and burned. But similar words 
uttered by thousands of other men will also subject them to suits for 
libel by a motley crew of bureaucrats and politicians. As stated in the 
American Civil Liberties Union case: 

"We doubt whether it has ever been supposed that the 

general and almost daily criticism of failure adequately 

to administer justice and other like strictures with 

which the press abounds are, without more, to be re- 

garded as libellous. Doubtless such things are said 


from time to time of most states and judicial systems 
in the Union." 


CONCLUSION 
It is respectfully submitted that order dismissing the complaint 
should be reversed and the case remanded with instructions that relief 
be granted in accordance with the prayer of the complaint. 


JAMES E. CURRY 


3709 14th Street, N.W. 
Washington 10, D.C. 


Attorney for Appellants 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT FoR 
THE DISTRICT OF COLUMBIA : 


[ Filed July 23, 1955] 


WALTER B. STEVENS, JOHN L. 
MANNERS AND THE NATIONAL 
LIBERAL LEAGUE, a corporation, 
38 Park Row, New York City 
(As to all) 

Plaintiffs, 


v. Civil No. 3242-'55 


ARTHUR SUMMERFIELD, as Post- 
master General of the United 
States and ROY M. NORTH, as 


) 
) 
) 
) 
) 
) 
) 
) 
) 
Postmaster of Washington, D. C., ) 
Defendants 


COMPLAINT FOR INJUNCTION 


Now come the Plaintiffs and by their unders igned attorney 
respectfully show unto this Honorable Court as follows: 
1. Plaintiffs Walter B. Stevens and John L. Manners are both 
citizens of the United States and residents of the State of New York 
and plaintiff National Liberal League is a corporation organized and 
doing business in the City and State of New York devoted to educational 
activities directed toward obtaining complete separation of Church and 
State and obtaining funds for its purposes by contributions from its 
members and others. 
2. Defendant Roy M. North is a citizen of the United States anda 
resident of the District of Columbia and is sued in his capacity as 
Postmaster of the City of Washington, D. C.; the defendant Arthur 
Summerfield is a citizen of the United States and presently a resident 
of the District of Columbia and is sued in his capacity as Postmaster 
General of the United States. 
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3. At the present time and at all times here relevant, defendant 
Roy M. North, as Postmaster of Washington, D. C. has and has had 
control of the receipt and distribution of mail in and through the 
Postoffice of Washington, D.C., and defendant Arthur Summerfield 
has and has had final authority over receipt and distribution of mail 
throughout the United States. 
4. On September 2, 1954, the individual plaintiffs above named, 
for themselves and for the corporate plaintiff, submitted for mailing 
to the defendant Roy M. North, as Postmaster of Washington, D.C. 
several sealed envelopes, postage prepaid, each of which contained 
an identical letter addressed to different federal officials in the City 
of Washington, which letters are quoted in full below and all the 
contents of which are incorporated in and made a part of this complaint, 


to wit: 


"The undersigned Walter B. Stevens is Vice President of the 
National Liberal League and the undersigned John L. Manners 
is General Secretary of the American Association for the 
Advancement of Atheism and Treasurer of the National Liberal 
League, both of which are located at the address given above. 
We have been advised by a member in Oklahoma that on the 
day of the issuance of the stamp bearing the legend, 'In God 
We Trust’, he submitted for mailing a certain envelope 
bearing said stamp and the following statement: 


‘IN OPEN CONTEMPT OF LAW 

‘The attached postage stamp was issued in open and 

wilful contempt of the constitutional laws of the United 
States of America, as governmental propaganda intended to 
falsely infer that this is a Christian nation and to influence 
people toward religion per se, thereby constituting a 
deliberately contrived and unlawful act of assistance to 
religion per se. 
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‘This stamp, the first of any regular series to be so 
desecrated by this government will forever stand asa 
memorial to the low degree of intelligence and disregard 
for constitutional principles of the political leaders of these 
United States at the time this stamp was first issued. 
(Ref. 330 U.S. 1 and 333 U.S. 203) : 
"The United States government is not in any sense founded 
upon the Christian religion" - George Washington. Wu 


"Our attorney has communicated with the Post Office Department 
about this matter and has been advised that the envelopes were 
declared unmailable under Section 1718 of the United States Code 
Annotated which reads as follows: : 
"All matter otherwise mailable by law, upon the envelope or 
outside cover of which, or any postal card upon which is 
written or printed or otherwise impressed or apparent any 
delineation, epithet, term, or language of libellous, 
scurrilous, defamatory, or threatening character, or 
calculated by the terms or manner or style of display and 
obviously intended to reflect injuriously upon the character 
or conduct of another, is nonmailable matter and shall not 
be conveyed in the mails nor delivered from any postoffice 
nor by any letter carrier, and shall be withdrawn from the 
mails under such regulations as the Soma general 
shall prescribe. 
"Whoever knowingly deposits for mailing or delivery anything 
declared by this section to be nonmailable matter or knowingly 
takes the same from the mails for the purpose of circulating 
or disposing of or aiding in the circulation of disposition of 
the same, shall be fined not more than one thousand dollars 


or imprisoned not more than one year or both! ’ 
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"In further correspondence with our attorney, the Solicitor of 
the Postoffice Department justified their position, in part as 
follows: 

‘The language which Mr. Latta has caused to be printed and 
stamped upon the envelope involved plainly is of a libelous, 
scurrilous, and defamatory character; and is calculated by 
its terms and is obviously intended to reflect injuriously 
upon the character and conduct of another. Consequently, 
letters or other mail matter bearing such statements are 
nonmailable. 

'The Postmaster General is the official of the Government 
charged with the responsibility and duty of issuing postage 
Stamps. (39 CRA 8.1. 39 U.S. Code 351). That this is 
so well known to the public. Therefore, a reader of the 
statement made by Mr. Latta would have no doubts that 
they were intended to apply to the Postmaster General and 
to reflect injuriously upon his character and conduct, 
particularly with reference to the issuance of the stamps 
including the words, "In God We Trust" 

"This section of the law was adopted in the year 1888 and its 
Senate sponsor defined its scope as follows: 

"I desire to say that it is a very important bill . . . It is to 

correct an abuse of the mails by persons who desire to use 


them for purposes of their own. They inclose an envelope 


to a person against whom they have aclaim. He is informed 
of their demand and, on an envelope of this nature, the words 


are sometimes marked, "bad debt". Some of the persons 
thus addressed may not owe money, and persons who owe 
money and are unable to pay are exposed to the public gaze 
as bad debtors. It is to correct abuses of that kind that the 
bill is offered. I hope the Senate will pass the bill.' 


aS 
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"We feel that the action of the Department in declaring this material 
nonmailable was based on a gross misinterpretation of the law 
which, in our opinion, was intended to protect debtors from so- 
called "dunning letters" and not to protect politicians from 
political criticism. 

"We feel so strongly about this that we are mailing this letter 
to you in an envelope which contains the inscription on which 
the ruling of nonmailability was based. If the government is 
acting in good faith and not trying by indirection to destroy 
constitutional freedom of expression, it will act under the 
penalty clause of the law above quoted and will give uS an 
opportunity to raise in court the legality and constitutionality 
of the ruling to which we object. : 

"We will call on you promptly and make ourselves available for 
such action as you wish to take. Since there is a possibility 
that this letter will not reach you in the ordinary mails, we 
shall deliver a signed copy thereof, and of the envelope in 
question also, personally to you at your office. " 


D. The letters above described were addressed to the following 
persons: Arthur Summerfield, Postmaster General of the United 

States, Herbert Brownell Jr., Attorney General of the United States, 
Robert V. Murray, Chief of the Metropolitan Police of Washington, 

D.C., Leo Rover, United States Attorney for the District of Columbia, 
Abe McGregor Goff, Solicitor of the Postoffice Department of the 

United States, Roy North, Postmaster, Washington, D.C., W.C. O'Brien, 
Attorney, Postoffice Department, Washington, D.C., and D.H. Stevens, 
Chief Post Office Inspector, Washington, D. C. 


6. In addition to the envelopes above mentioned, and under exactly 


the same circumstances and in exactly the same manner, the plaintiffs 
herein on the same day mailed a letter to John Latta of Oklahoma City, 
Oklahoma asking for a contribution of money to the work of the National 
Liberal League. : 
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7. The envelopes above described contained nothing except the 
letters above described and on the outside surface of said envelopes 
there appeared nothing except the addresses of the sender and the 
addressee together with the inscription above described, and were 
otherwise mailable under the provisions of the Postal Laws and 
Regulations. 
8. On September 5, 1954, the undersigned attorney, for and in 
behalf of all the plaintiffs, mailed identical letters to each of the 
public officials named in paragraph 5 of this complaint, said letter 
and all the statements therein being incorporated in and made a part 
of this complaint and being quoted in full as follows: 
"My clients, John L. Manners and Walter B. Stevens, mailed 

a letter to you at the Main Postoffice in Washington, D.C. on 

September 2, 1954, by registered mail, along with a covering 

envelope containing material previously determined by the Post 

Office Department to be unmailable under Title 18, Section 1718 

of the United States Code. They delivered a signed copy of the 

same letter to your office. They state that in their opinion 

the determination of the Department is illegal and unconstitutional 

and challenge you to prosecute them. 

"The law above mentioned provides a penalty of a year in jail and 

a fine of a thousand dollars for its violation. Upon our visit to 

your office, the indications were clear that no immediate action 

would be taken against these men. If the government has the 

courage of its convictions, my clients have every desire to place 

themselves at your disposal for purposes of prosecution. How- 


ever, they have their own work to do and could not wait indefinitely 


in Washington to be arrested for their alleged crime. 
"Therefore, they have returned to New York and will await action 
by you. They have asked me to write you this letter stating 
that you should notify me when you are ready to take action 
against them. Ona few hours notice, I will arrange for them 
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to return to Washington and surrender themselves to the 
proper arresting authorities. 2 
"Please advise me whether and when you intend to take action 


under Title 18, section 1718 of the United States Code." 


9, Various of the persons to whom the communication mentioned 
in paragraph 8 of the ir complaint was sent sent acknowledgments 
thereof to the undersigned attorney with statements to the effect that 
the question was under consideration by the Federal Government, but 
no answer was received from any of them except as is forth in 
paragraph 10 of this complaint. | 
10. On December 17, 1954, the Attorney General or one of his 
assistants acting in his behalf wrote to the undersigned stating that 
"we do not contemplate complying with the request contained in your 
letter of September 5, 1954." , 
11. Plaintiffs herein have often demanded that the letters above 
described be delivered to the addressees‘named on said envelopes but 
the defendants and each of them have neglected and refused to deliver 
or arrange for the delivery thereof but to the contrary have instructed 
their subordinates against doing so and have otherwise obstructed and 
prevented such delivery. : 
12. Plaintiffs still desire to mail the letters above described and 
other letters in envelopes bearing similar inscriptions throughout the 
United States. 
13. Plaintiffs are advised and believe that the above described 
envelopes, bearing the inscription above quoted, are fully 
mailable under the laws of the United States; and that the refusal of 
the defendants to permit mailing of the letters is unauthorized and 
wholly arbitrary and a violation of the rights of the plaintiffs under the 
constitution of the United States. 
14. Under the Statutes of the United States (35 Stat. 1124, 18 U.S.C. 
306) letters cannot be carried to the addressees thereofby.any regular 
means of transportation other than the United States Mails. 
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15. Plaintiffs are wholly without an adequate remedy at law and 
only by the injunctive process of this court can they be fully protected 
in their right to use the U.S. Mails for the sending of the aforesaid 
letters and other letters in similar envelopes. 
WHEREFORE PLAINTIFFS PRAY 
A. That the defendants and their agents, servants, successors in 
office, be perpetually enjoined from interfering in any way with the 
mailing of the aforesaid letters of the plaintiffs and of all other letters 
or pieces of mail carrying on the outside thereof identical copies of 
the aforesaid inscription and otherwise mailable. 
B. That it be decreed by this Court that letters and other pieces of 
mail are not and cannot legally or constitutionally be rendered 
unmailable by reason of the affixation of the aforesaid inscription. 
Cc. That the plaintiff may have such other and further relief as to 
the Court may seem legal, equitable, and just. 


/s/ James E. Curry, 
Attorney for plaintiffs, 
3709 14th, N.W. Washington 10,D.C. 








[ Filed October 24, 1955] 


ANSWER First Defense ~ 
The complaint fails to state a claim upon which relief may be > 
% 


granted. 
Second Defense 
The plaintiffs have failed to exhaust their administrative remedies. 


Third Defense 
This Court lacks jurisdiction over the subject matter involved. D 
Fourth Defense > 
The plaintiffs herein have been guilty of laches. - 


9 
Fifth Defense 
Answering the numbered paragraphs of the complaint, defendants 


aver: | 
1. Defendants are without information with which to form a belief 

as to the truth or falsity of the allegations contained in paragraph 1 of the 
complaint. 

2. Admitted, except that each defendant is without information and 
belief as to the truth or falsity of the allegation that he is sued only in his 
official capacity. 

3. Admitted. 

4. Defendants admit that on or about September 2, | 1954 plaintiffs 
submitted sealed envelopes, postage prepaid, addressed to different Federal 
officials in Washington, D.C., and are without information as to the truth 
or falsity of all other allegations in paragraph 4 of the complaint. 

9. Defendants admit the envelopes were addressed to the people 
mentioned in this paragraph of the complaint and deny all other allegations 
therein. : 

6. Defendants are without information with which to form a belief 
as to the truth or falsity of the allegations of paragraph 6 of the complaint. 

7. Defendants are without knowledge or information with which to 
form a belief as to the truth or falsity of the allegations of paragraph 7 of 
the complaint. 

8. Defendants admit that plaintiff's attorney, ander date of September 
5, 1954, addressed such a letter as is mentioned in paragraph 8 to them 
and to Leo A. Rover, United States Attorney for the District of Columbia, 
and are without information as to the truth or falsity of all other allegations 
of this paragraph of the complaint. : 

9. Defendants are without information with which to form a belief 
as to the truth or falsity of the allegations contained in paragraph 9 of the 
complaint. : 

10. Admitted but defendants aver that the matter quoted is not the 
entirety of the letter referred to therein. 
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11. Defendants are without information with which to form a belief 
as to the truth or falsity of the allegations of paragraph 11 of the complaint. 

12 and 13. Defendants are without information with which to form a 
belief as to the truth or falsity of the allegations contained in paragraphs 12 
and 13 of the complaint. 

14. Admitted. 

15. Denied. 

Sixth Defense 

The complaint herein fails to comply with the requirements of the 
Federal Rules of Civil Procedure in that it does not contain a short and 
plain statement of the grounds upon which the Court's jurisdiction depends. 

WHEREFORE, having fully answered, defendants demand judgment 
in their favor herein with costs. 


/s/ Leo A. Rover 
United States Attorney 


/s/ Oliver Gasch 
Assistant United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


/s/ William F. Becker 
Assistant United States Attorney 


Attorneys for Defendants 


[Certificate Of Service] 


[Filed April 26, 1957] 

STIPULATION AS TO THE FACTS 

It is hereby stipulated and agreed by and between the parties hereto 
that: 

1. The Plaintiff did submit for mailing to defendant Roy M. North, 
Postmaster of Washington, D.C. several envelopes identical with the 
envelope marked Government Exhibit #1. 

| 2. The Postoffice Department did declare these letters, as set 
forth in the complaint, nonmailable pursuant to Title 18, United States Code, 
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Section 1718 on the ground that the envelopes were inscribed with language 
that is libelous, scurrilous and defamatory, reflecting i the character of 
the Postmaster General. ! 

3. That for Purposes of this trial, Defendant stipulates that Plain- 
tiffs have exhausted their administrative remedies and withdraws that 
defense. : 

4. That plaintiff National Liberal League, Inc. is a aicorporation of 
the State of New York. 


March 25, 1957 /s/ James E. laa 
Attorney for Plaintiffs 


/s/ Wm. R. Rafferty 
Attorney for Defendants 


GOVT'S EXHIBIT NO. 1 


Walter B. Stevens and John L. Manners : 
National Liberal League Abe McGregor Goff 
38 Park Row, New York 8, N. Y. Solicitor, Postoffice Department 
Washington, D.C. 
IN OPEN CONTEMPT OF THE LAW | 


The attached postage stamp was issued in open and willful contempt 
of the constitutional laws of the United States of America, as governmental 
propaganda intended to falsely imply that this is a Christian nation and to 
influence people toward religion per se, thereby constituting a delibera- 


tely contrived and unlawful act of assistance to religion per se. 

This stamp, the first of any regular series to be So desecrated by 
this government, will forever stand as a memorial to the low degree of 
intelligence and disregard for constitutional principles of the political 
leaders of these United States at the time this stamp was first issued. 
(Ref. 330 US 1 & 333 US 203.) | 

"The government of the United States of America | is not, in any 
sense, founded on the Christian Religion." - George Washington. 
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[Filed May 25, 1957] 
MEMORANDUM 

This is an action to enjoin the Postmaster General and the Post- 
master of Washington, D.C., from barring from the mails, pursuant to 
18 U.S.C. Sec. 1718, certain envelopes of the plaintiffs, which bear a 
postage stamp with the legend "In God We Trust" in juxtaposition with the 
following printed inscription: 


"NATIONAL LIBERAL LEAGUE 
"38 Park Row, New York 8, N.Y. 


"IN OPEN CONTEMPT OF THE LAW- 

The attached postage stamp was issued in open and willful con- 
tempt of the constitutional laws of the United States of America, as govern- 
mental propaganda intended to falsely imply that this is a Christian nation 
and to influence people toward religion per se, thereby constituting a deli- 
berately contrived and unlawful act of assistance to religion per se. 

“This stamp, the first of any regular series to be so desecrated by 
this government, will forever stand as a memorial to the low degree of 


intelligence and disregard for constitutional principles of the political 
leaders of these United States at the time this stamp was first issued. 
(Ref. 330 US 1 & 333 US 203.) 

_ "The government of the United States of America is not, in any 


sense, founded on the Christian Religion. "--George Washington." 

12 Plaintiffs allege that the National Liberal League is a corporation 
devoted to educational activities directed toward obtaining a complete 
separation of Church and State. 

The case is before the court on a stipulation of facts with one 
appended exhibit, a sample envelope. The plaintiffs contend that there is 
but one question before the court, one of statutory interpretation, speci- 
fically, whether 18 U.S.C. Sec. 1718 is applicable to the matter printed 
by plaintiffs on their envelopes. 

Section 1718 provides: 
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‘All matter otherwise mailable by law, upon the envelope or out- 

side cover or wrapper of which, or any postal card upon which is 

written or printed or otherwise impressed or apparent any deli- 

neation, epithet, term, or language of libelous, scurrilous, defa- 

matory, or threatening character, or calculated by the terms or 

manner or style of display and obviously intended to reflect in- 

juriously upon the character or conduct of another, is nonmail- 

able matter, and shall not be conveyed in the mails nor delivered 

from any post office nor by any letter carrier, and shall be with- 

drawn from the mails under such regulations as the Postmaster 

General shall prescribe." i 

The plaintiffs contend that the inscription on their envelopes refers 
to a class of persons and not to any identifiable person or persons, and 
therefore it is not within the prohibition of the statute. Plaintiffs rely 
upon the decision in American Civil Liberties Union v. Kiely, 40 F.2d 451. 

I find that the envelopes in question are-- | 

.. matter otherwise mailable by law, upon the envelope. . Of 

which is...printed. .. language. ..calculated by the terms...and 

obviously intended to reflect injuriously upon the character or con- 

duct of another.. ! 
and that the language satin clearly identifies the ee General. 

13 Following the rule enunciated in the Kiely case, supra, the envelopes 

fall within the prohibition of the statute and may not be conveyed in the 
mails or delivered from any Post Office or by any letter carrier. The 
action of the Post Office Department in barring them from the mails must 
therefore be sustained. Particularly is this true viewed in the light of 
the limited scope of judicial review in such matters. | 

The complaint will be dismissed for the foregoing reasons. 


May 25, 1957. Judge 
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14 [Filed May 24, 1957] 
JUDGMENT 

This case having come on to be heard upon an agreed stipulation of 
facts with one appended exhibit, upon consideration of the record and the 
argument of respective counsel thereon, the court having this day filed 
herein a memorandum embodying its findings of fact and conclusions of 
law, now, therefore, for the reasons stated in said memorandum, it is, 
this 25th day of May, 1956, 

ORDERED That the complaint be and it hereby is dismissed. 


/s/ R. B. Keech 
Judge 


15 [Filed July 20, 1957] 
STATEMENT OF POINTS ON APPEAL 


1. The Court erred in holding that the inscriptions on the envelopes 
attempted to be mailed by the plaintiffs fell within the prohibition of 18 
U.S.C. 1718. 

2. The Court erred in dismissing the complaint for injunction and 
for other relief. 


/s/ James E. Curry 

Attorney for Plaintiffs-Appellants 
3709 14th St., N. W. 

Washington 10, D.C. 


[Certificate of Mailing] 


16 [Filed July 20, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 20th day of July, 1957, that Walter B. 
Stevens, John L. Manners and the National Liberal League hereby appeal 
to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 25th day of May, 1957 in favor of 
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Arthur E. Summerfield, Postmaster General, et. al. against said plain- 
tiffs above named, dismissing their complaint. | 


/s/ James E, Curry 
ttorney for a tiffs. 


Clerk will please mail copies to each defendant, U.S. Atty. & 
Atty. General. : 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRIOT OF COLUMBIA 





STATEMENT OF QUESTION PRESENTED 


Under a statute declaring a letter unmailable which contains 
on its envelope an inscription charging an identifiable person 
in such manner as to reflect injuriously upon his character and 
conduct, was it not clear that the Postmaster General was in- 
tended when by words and signs appellants’ inscription spoke 
of the “contemptuous issuance” at a particular time, in viola- 
tion of the Constitution, of a particular series of stamps, re- 


ferring to them as the “first” to be “desecrated”? 
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Statute involved 
Summary of argument 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,099 
5 3 
Wa.ter B. STEVENS, ET AL., appellants 
v. 
ArrHur E. SUMMERFIELD, ET AL., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellants Stevens and Manners, officers of appellant Na- 
tional Liberal* League, Inc., filed a complaint alleging they 
had submitted for mailing to the Postmaster of Washington, 
D. C., several sealed and stamped envelopes which the Post- 
master General withheld from delivery to certain public of- 
ficers? and one private individual as nonmailable under Title 


*The appellants state in their brief the term “liberal” is to be construed 
as “substantially synonymous with atheist’ ” (Br. 5). 

? According to the complaint separate letters were addressed to the Post- 
master General, the Attorney General, the Chief of the Metropolitan Police, 
the United States Attorney for the District of Columbia, as well as the 
Solicitor and other officials of the Post Office Department (J. A. 5). In 
addition an envelope, having on its face the same objectionable matter, and 
containing inside a request for funds, had been addressed to a private 
individual (J. A. 5). 


(1) 
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18, Section 1718, United States Code* (1952) (J. A. 2-7). 
The complaint asked that the Postmaster General and the 
local Postmaster be enjoined from not mailing the particular 
letters and any future letters bearing the same objectionable 
matter on the envelope on which nonmailability was predi- 
cated. In the alternative there was sought a declaration of 
mailability (J. A.8). 

Trial before a judge was had (J. A. 14) on the complaint, 
an answer,‘ a stipulation of facts,» and one Government ex- 
hibit,* a sample of the envelopes withheld from the mails. 
The exhibit contains on the teft side a column of print, com- 
prising about one-third of the space of the legal-size enve- 
lope.’ At the end of a boldface caption (“IN OPEN CON- 
TEMPT OF THE LAW”) there is an arrow pointing to a 
three-cent stamp bearing the legend “In God We Trust”. The 
printed matter on the envelope is as follows: 


IN OPEN CONTEMPT OF THE LAW— (stamp) 


_ The attached postage stamp was issued in open and 
| willful contempt of the constitutional laws of the 


| United States of America, as governmental propa- 
ganda intended to falsely imply that this is a Christian 


* This section, among other things, provides that matter “shall not be con- 
veyed in the mails” if “npon the envelope * * * is printed * * * language 
* * * calculated by the terms * * * and obviously intended to reflect in- 
juriously upon the character or conduct of another * * * ”, 

*J.A8. 

*J.A. 10. 

*R.10; J. A. 11. 

* The complaint explained that this printed matter had originally appeared 
on an envelope mailed by a stranger to the litigation, a member of the Lib- 
eral League, on the day of the issuance of the stamp (J. A. 2). Learning 
that this individual’s envelope had been declared nonmailable (J. A. 3) and 
“feeling strongly” on this issue, the Liberal League and its officers sent the 
letters in question here to the prosecuting officers mentioned in note 2. The 
envelopes contained an invitation to be prosecuted in order to correct the 
“gross misconstruction of the law” which had resulted in the original letter’s 
being declared nonmailable (J. A. 5). Anticipating the subsequent letters 
would not be delivered, and to facilitate their prosecution under the mis- 
demeanor provision of the section, the appellants delivered in person copies 
of the envelopes and letters (J. A. 5). When prosecution was declined this 
suit was instituted (J. A.7). 
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nation and to influence people toward religion per se, 
thereby constituting a deliberately contrived and 
unlawful act of assistance to religion per se. 

This stamp, the first of any regular series to be so 
desecrated by this government, will forever stand as a 
memorial to the low degree of intelligence and disre- 
gard for constitutional principles of the political 
leaders of these United States at the time this stamp 
was first issued. (Ref. 330 US 1 and 333 US 203.) 

“The government of the United States of America 
is not, in any sense, founded on the Christian Re- 
ligion.”——George Washington. 


The trial judge dismissed the complaint, the judgment re- 
citing that findings of fact and conclusions of law were con- 
tained in a separate memorandum.’ In his memorandum the 
trial judge found that the envelopes were nonmailable (J. A. 
13) under the portion of the statute quoted in note 3. It was 
also held that the language employed by the appellants on 
the envelopes clearly identified the Postmaster General 
(J. A. 13). 

STATUTE INVOLVED 


18 U.S.C. § 1718 (1952) : 


All matter otherwise mailable by law, upon the en- 
velope or outside cover or wrapper of which, or any 
postal card upon which is written or printed or otherwise 
impressed or apparent any delineation, epithet, term, or 
language of libelous, scurrilous, defamatory, or threaten- 
ing character, or calculated by the terms or manner or 
style of display and obviously intended to reflect injuri- 
ously upon the character or conduct of another, is non- 
mailable matter, and shall not be conveyed in the mails 
nor delivered from any post office nor by any letter car- 
rier, and shall be withdrawn from the mails under such 
regulations as the Postmaster General shall prescribe. 

Whoever knowingly deposits for mailing or delivery, 
anything declared by this section to be nonmailable mat- 
ter, or knowingly takes the same from the mails for the 


* Fen. R. Crv. P. 52. 
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purpose of circulating or disposing of or aiding in the 
circulation or disposition of the same, shall be fined not 
more than $1,000 or imprisoned not more than one year, 
or both. 

SUMMARY OF ARGUMENT 


Appellants’ letters were unmailable under the particular 
statute because the envelopes bore inscriptions charging the 
Postmaster General in such manner as to reflect injuriously 
upon his character and conduct. 


ARGUMENT 


I. The objectionable inscription clearly referred to the 
Postmaster General 


Appellants’ first argument (Br. 3) is that assuming that the 
language employed by them on the envelopes otherwise satis- 
fied the criteria of nonmailability, it did not identify the Post- 
master General. It will be recalled that the language directly 
related to a particular function of the Postmaster General: it 
spoke of the ’contemptuous issuance” at a particular time of a 
particular series of stamps, referring to them as the “first” to 
be “desecrated”. The stamp was also generally characterized 
as “a memorial to the low degree of intelligence of the political 
leaders of these United States at the time this stamp was first 
issued”. 

Thus not only by class but by particular function was the 
Postmaster General described. Appellants are charged with 
knowledge that the only officer of the Government who is em- 
powered by law to approve the design of postage stamps and 
authorize their issuance is the Postmaster General. 39 U.S.C. 
§ 351 (1952). This is a fact of common knowledge and every- 
body reading plaintiff’s endorsement on the envelope relating 
to the three-cent Liberty stamp would know that the abusive 
and defamatory message refers to the Postmaster General. 

Appellants refer to the use of the words “political leaders” 
and argue (Br. 4) that this is a general class defamation rather 
than one aimed at an identifiable individual.’ Reliance by 


* Components of this argument appear separately as appellants’ arguments 
9 and 10 (Br. 16). 
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them upon American Civil Liberties Union v. Kiely, 40 F.2d 
451 (2d Cir. 1930) is misplaced. When applied to the non- 
mailability ruling herein and the Post Office’s interpretation 
of the statute, said decision fully sustains them. The opinion 
declares that “* * * the words, to be defamatory within the 
meaning of the statute, must charge some identifiable person 
with something.” Jd. at 453. Anyone who reads the endorse- 
ment immediately connects its accusations with the issuer of 
stamps, the Postmaster General, the person holding that office 
when the stamps were in use, when they were issued. It is not 
necessary, in the language of the opinion, to “speculate as to 
what person, if any, the words are aimed at or determine the 
fact aliunde.” Jbid. The objectionable endorsement and the 
Department’s ruling plainly conform to the decision that 


“The apparent object of Section 212 of the Criminal 
Code * * * was to prevent wanton attacks upon indi- 
viduals who could be identified by the inscription on the 
envelope.” 
Ibid. 
It is therefore concluded that the court below was clearly 
correct in holding that the Postmaster General was the obvious 
target of appellants’ language. 


II. The language used was embraced by the statute 


Appellants’ fifth argument” is that the inscription was 
not “calculated and cosioualyg intended to injure Summer- 
field” (Br. 10). 


10 Appellants separate into distinct arguments contentions within the 
periphery of their fifth. 

The sixth argument asserts truth as a defense (Br. 12). It is required 
that coins bear the inscription “In God We Trust” and its appearance 
on a postage stamp is a natural concomitant. 69 Stat. 290 (1955), In 
any event under the particular statute involved here truth is no defense. 
Warren v. United States, 183 Fed. 718 (8th Cir. 1901); American Civil 
Liberties Union v. Kiely, 40 F.2d 451, 453 (2d Cir. 1980). The eleventh 
argument (Br. 17) similarly advances a claim of “fair comment”. 

Appellants’ seventh argument urges (Br. 13) the inscription was not 
“threatinge” but this a merely disjunctive statutory criterion of non-meil- 
ability irrelevant here. It is similarly urged (argument 8, Br. 14) the 
inscription was not “scurrilous”. 
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As seen in the preceding argument and counterstatement 
the appellants’ endorsement plainly accuses the issuer of the 
stamp of an unlawful act performed in violation of his oath 
to uphold the Constitution and the laws of the United States. 
The endorsement states that the stamp “was issued in open 
and willful contempt of the constitutional laws of the United 
States” and that such issuance of the stamp constituted a 
“deliberately contrived and unlawful act”. Such language was 
therefore, in the language of the statute, “calculated” and 
“obviously intended” to “reflect injuriously on the character 
or conduct” of the Postmaster General. 

Appellants suggest their purpose “was to propagandize 
against the religious aspiration on the stamp and its implica- 
tion of an alliance between Church and State” (Br. 11). But 
conceding for argument the propriety of this motive, it does 
not justify means illegally calculated to injure the reputation 
of another. See Collazo v. United States, 90 U.S. App. D.C. 
241, 196 F.2d 573 (D.C. Cir.), cert. denied, 343 U.S. 968 (1952). 


Ill. Affirmance does not require examination of any 
constitutional issue 


Appellants’ second argument is that there is concerned here 
their right “to attack” religion, protected by the First Amend- 
ment, and this Court should protect their right “to criticize 
the government’s religiosity” (Br. 4-5). Surrounding this 
claim are other arguments separately set forth by appellants. 
The fourth argument is that the statute should be strictly 
applied (Br. 9). The third (Br. 3) complains that the Post- 
master General did not accept their invitation to be prose- 
cuted for a misdemeanor (Br. 7). Appellants’ final argument 
is that failure to reverse “will open the door to a flood of 
lawsuits” (Br. 18). 

In making these arguments, especially about failure to 
prosecute, appellants refer to the allegations of the complaint 
summarized in note 7. These but independently support the 
action of the trial court in dismissing the complaint. It has 
been held that to merit injunctive relief the injury com- 
plained of must be that of the plaintiff," and in this case the 


= McCabe v. Atchison, Topeka & Santa Fe Ry., 235 U.S. 151 (1914). 
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injury, if any, was to a stranger to this suit. Note 7 supra. 
In an area where restraint is the dominant policy of con- 
struction, it is important to remember that appellants’ com- 
plaint makes plain that it was filed only because an attempt 
to secure an advisory opinion, by inviting the institution of 
criminal proceedings, was unsuccessful. Compare Barr v. 
Matteo, 25 U.S.L. WEEx 3176 (U.S. Dec. 9, 1957). 


CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the judgment below should be affirmed. 
OLIverR GascH, 
United States Attorney. 
Lewis CARROLL, 
Wirut1am RaFFERrTy, 
JoHNn D. Lang, 


Assistant United States Attorneys. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 14, 099 


WALTER B. STEVENS, etal., ! 
Appellants, 
v. : 


ARTHUR SUMMERFIELD, 
Postmaster General, et al., 


Appellees. : 


| 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ! 


REPLY BRIEF FOR APPELLANT 


Arthur Summerfield, Postmaster General of the United States feels 
"abused and defamed." 7 A couple of very ordinary citizens of New York 
State wrote on the outside of an envelope some remarks critical of 
one of His Honor's postage stamps, calling it illegal and unconstitutional. 
The General treated this act as lese majeste. He acted promptly and with- 
out ceremony. He removed the offending correspondence from the mail 
and burned it. He threatened the offenders with jail sentences. 


In effect, he now asks this Court to act almost as unceremoniously, 
to disregard sincere appeals to the law and the constitution and to give 


Brief of Defendant-Appellee, page 4 line 31 
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its august approval to this use by him of public power to protect his pri- 


vate reputation. 


In the court below, we advanced in writing a dozen legal reasons 
why this material was mailable. As to eleven of them, we might as well 
have been talking to a stone. They were not answered by the Attorney for 
the Defendant-Appellee. So faras any outward sign would show, they 


were not considered by the Judge. 


We are advancing the same arguments here. Again, as to most of 
them, the Attorney for the Defendant-Appellee might as well have been 
made of stone. He utterly fails to consider or to answer them. 


But this Court, at last, must consider our case. It must hear and 
consider each of our arguments. If it does, we are confident that it will 
reverse the decision of the Court below and give these Plaintiff- Appellants 
the right to mail material which expresses their honest political views. 


The following sections are numbered in the same manner as our 
original brief. Appropriate reference is made to each and every part of 
the opposing brief which corresponds thereto. 


I. The Imputation 


The purpose of Defendant-Appellee to disregard the main arguments 
made by us appears clearly in his "Counterstatement of the Question Pre- 
sented.'* ° His statement covers only the question whether "the Post- 
master General" was "intended” by the allegedly derogatory remarks. It 
disregards the question — vital here — whether the words were such as 
Congress intended to forbid. 


This law must be interpreted in the light of the law of libel. In 
order to be called libellous or defamatory, the words must “refer to some 
ascertained or ascertainable person". If the words "contain no reflection 
on any particular individual, no averment or innuendo can make them 


1 
Brief of Defendant-Appellee, page 1. 
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defamatory." * Here the rule applies more fully than usual because, as 
the statute says, the imputation must be "calculated" and "obviously 
intended" to injure another individual. | 


This one point the Defendant-Appellee does recognize. He tries to 
show that Summerfield was the "obvious target" of the words. He assumes 
if this is so, that the court will pay little attention whether the arrows were 
shot legally or illegally. He refers to the inscription which complains 
of the stamp's issuance. He says that ‘the objectionable inscription 
clearly refers to the Postmaster General. Everybody reading plaintiff's 
endorsement on the envelope relating to the three cent Liberty Stamp would 
know that the. . . message refers to the Postmaster General. Ww 


The inscription does not mention Mr. Summerfield. Neither does 
it mention the Postmaster General by title. To the contrary, the finger 
of criticism is explicitly pointed only at a general group, namely, the 
"political leaders of these United States." Yet the Postmaster General, 
or his lawyer, found a way to show that the imputation was personal. 
They say that "The only officer of the government who is empowered by 
law to approve the design of postage stamps and authorize their issuance 
is the Postmaster General. (39 U.S.C. Section 351.) ‘This is a fact of 
common knowledge. . ." | 


We question whether it is of common knowledge. ‘We doubt that it 
is even a fact. The section cited authorizes the Postmaster General to 
"prepare" stamps which "when affixed" shall admit letters to the mail. 
But it does not require that he personally design or issue them. He would 


not seem to be required to sit around for long days and nights punching 
those little holes in them and laboriously applying glue to their back sides. 
Presumably he delegates a great deal of this work. __ 


= 
Newell on Slander and Libel section 214, page 257, fourth ed. 


2 
Brief of Defendant-Appellee, Point 1, page four. 
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And under the terms of the law, he could delegate all of it? Almost 
certainly he delegatedallof it, or shared it with his associates and sub- 
ordinates. He might waste his time fighting with these plaintiffs-appel- 
lees over a personal offence to him, but he certainly would not have time 
to do all the postage stamp work himself. His attorney has not explicitly 
claimed that he personally issued these stamps. He probably didn't. 

But supposing that he did, personally, design and issue these stamps, 
would that fact, and the allegedly derogatory imputation be "obvious" to 
"everybody reading plaintiff's endorsement" as alleged by Defendants- 
Appellees and as required by this law? 


We think it is fair to estimate that out of a million Americans, not 
more than one hundred thousand would know that the Postmaster General 
is personally authorized to "prepare" the stamps. The opposing brief 
Says that we are "charged with knowledge” of the law, but they can't 
charge such knowledge to everyone who reads the envelope. 


Out of that hundred thousand, not more than ten thousand would 
possibly know who was the Postmaster General at the time. Note that 
this envelope was mailed before Summerfield made the front page by cut- 
ting off our mail on Saturdays. 


Out of that ten thousand, not more than a thousand would know 
whether the Postmaster General had personally designed, printed, cut, 
_ perforated and glued these stamps or whether he had delegated the job to 
some subordinate. 


Out of that thousand, not more than a hundred would know whether 
the "original issuance" of the stamps took place before or since Mr. 
Summerfield took office. 


And out of that hundred not more than ten would mistakenly assume 
_ that Mr. Summerfield is one of the "political leaders” of these United 
| States to which the envelope directly referred. 


And out of those ten average Americans probably not more than one 


1 5 United States Code Annotated, Sec. 133Z-15. 
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would give any thought to the question who was the "target" of the com- 
plaint. : 
Not "everybody who reads this inscription” would make it apply 


personally to the Postmaster General. The reader who makes the con- 
nection would be a "man in a million." That man-in-a-million is the at- 
torney who wrote the brief of the Defendants-Appellees. The process 

is a complex one calling for exceptional kinds of information. The 
imputation is not "obvious". Therefore this court must hold the material 
mailable. : 


ll. Preference for religious rights. | 
| 
In the second point of our brief, we urged the court to extend spe- 
cial solicitude to the right of these plaintiff-appellants to express their 
religious views. We emphasize this with the fact that they are sucha 


tiny minority. 


The opposing attorney must have read this argument for he refers 
e i 
to it. But nowhere does he attempt to directly contest it. We must 
assume that he admits its validity. : 


Again, we urge this argument upon the court. 
Il. Strict Construction. 


In our Third Point® we show that the statute here is a criminal law, 
under which the Plaintiffs-Appellants might have been punished not only 
by the exclusion of their material from the mail but also by imprisonment 
up to a year and by a fine up to a thousand dollars. For this reason we 
insist (even though the Postmaster General here lacked the courage to 
prosecute) that the law be strictly construed against the Government. 


The answer of the Defendants-Appellees to this point appears for 
some unknown reason under a heading: “Affirmance does not require 
examination of any constitutional issue. '"” ! 


1 Brief of Plaintiffs-Appellants, pages 5, 6. 


2 Brief of Defendants Appellees, page 6, line 21. 
® Brief of Plaintiffs-Appellants, pages 7-9. 


4 Brief of Defendants-Appellees, page 7, line 2. 
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He says that "restraint is the dominant policy of construction," 
and says "Compare Barr v. Matteo, 25 U.S. Law Week 3176, U.S. 
December 9, 1957."' Due to a typographic error, this is the wrong 
citation. The case appears in volume 26 at the page indicated. 


This was a civil suit against a government officer in which the 
Supreme Court of the United States cautioned the United States Court 
of Appeals for the District of Columbia Circuit not to decide issues 
that were not presented by the facts pleaded and not necessary to a 
judgment. The case had nothing whatsoever to do with a policy of 
"restraint" or a policy of "strict construction against the government" 
with respect to criminal laws. 


We again urge upon the court a strict construction of this crim- 
inal statute. If it is so construed, we are entitled to the relief request- 
ed. 

Also under his "constitutional" point, Defendant-Appellee seems 
to be trying to question whether plaintiffs had such an interest as can 
form the basis for the relief requested. He points out that the first 
person to send out the excluded material was not the Plaintiffs but a 
member of the League who lives in Oklahoma; that the Plaintiff- 
Appellants here, officers of the League, tried to mail the material 
only after this member's mail had been barred. He says, therefore, 
that "the injury, if any, was to a stranger to this suit." 


The plaintiffs here are not suing to enforce the rights of their Okla- 


homa member. They are suing to enforce their own. They actually 
tried to mail this material (as did the plaintiffs in American Civil Liber- 
ties Union v. Kiely), along with an appeal for funds for their organiza- 


tion. Also against strict construction of the statute, but perhaps actually 
in pursuit of the issue whether the plaintiffs have an interest, the defend- 


ant cites the case of Atchison, Topeka and Santa Fe Railroad, 235 U.S. 
@ 


Brief of Defendant-Appellee, page 6, line 32. 


at 
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151 (1914). * ‘This was a case in which a number of Negroes sued to en- 
join certain railroads from complying with the eearenens Coach Law of a 
southern state. The court said, 


"It is not alleged that any of the complainants has eae travelled 
on any of the five railroads or has ever requested transportation 
on any of them; or that any one of the defendants has ever requested 
that accomodations be furnished to him in any sleeping cars, din- 
ing cars or chair cars; or that any of these five companies has 
ever notified any one of these complainants that such accomoda- 
tions would not be furnished to him, when furnished to others, 
upon reasonable request and payment of the customary charge. 
Nor is there anything to show that in case any of these complain- 
ants offers himself as a passenger on any of these roads and is 
refused accomodations equal to those afforded to omers: he will 
not have an adequate remedy at law." 


Clearly the Plaintiff-Appellants in this case have done all the things that 
the Negroes in the Atchison case failed to do. They did actually ask for 
the service. They did tender the fee. They were refused on the arbi- 
trary grounds set out in the stipulation of facts. | 


At any rate, the issue of the plaintiff's interest is not before this 
Court. | 


IV. Protection of Free Speech. 


Our Fourth Point requests strict construction of this law asa 
limitation on freedom of expression. Admittedly this is related to our 
First ame which asks special solicitude for the religious ee of the 
plaintiffs: Our Point IV is referred to in the opposing brief. But nowhere 
have we found any attempt to answer either Point Ior Point IV. Again 
we assume that he admits their validity. We urge again that the Court 
construe this law strictly. If it does, it will find in our favor. 


| 

| 
~ Brief of Defendant-Appellee, page 6, foomote 11. | 
2 Brief of Plaintiff-Appellants, pages 9-10. 


3 Brief of Plaintiffs-A ppellants, pages 3-5. 


Brief of Defendant-Appellee, page 6, lines 26 & 27. 
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V. The Obviousness of the Libel. 


In our fifth point* we insist that the intent of the inscription to 
injure Mr. Summerfield was not "calculated and obvious" as required by 
the statute under consideration. We cite Shoemaker v. Burke in which 
this Honorable Court held an inscription nonmailable only because it 
"could "have no other purpose or effect" than to injure an individual. We 
showed that our inscription had another, a principal purpose, namely to 
express strong objection to religious aspirations on public papers and to 
secure adherents to the principle of Church-State separation. 


Defendant-Appellee makes an irrelevant reply to this argument? 
He says that this propagandistic motive "does not justify means illegally 
calculated to injure the reputation of another." He cites the case of 
Collazo v. The United States.” _ In that case, the Defendant- Appellants 
were charged with murder of a Presidential guard. The court held, 
very properly, that their political views were "not involved in any sense 
or to any extent in the trial of this case."" The only connection we see 
between the case cited and the case at bar is that the attorney representing 
the government here also represented it there. Stevens, Manners, and 
the National Liberal League are not on trial for murder. They are not 
even charged with "illegally injuring the reputation of another." (As Sum- 
merfield lacked courage to prosecute, he also lacked courage to sue them 
for libel.) The issue here is quite different. We are not required to 
justify the alleged libel. We only have to show that it was not "calculated" 
and "obviously intended". If it was not, then Summerfield was not justi- 
fied under this law in taking his arbitrary and capricious action. If there 
was a libel here, it was very incidental. It was not "obviously" intended 
or "calculated". Therefore, this court should hold for the Plaintiffs- 
Appellants. 


1 Brief of Plaintiffs-Appellants, pages 10 to 12. 


2 Brief of Defendant-Appellee, page 6, second paragraph. 


: 90 U.S. Appeals D.C. 241, 196 Fed. 2nd 573, (D.C. Circuit) Cert. Den. 343 U.S. 968 (1952). 





VI. Truth or Falsity. 


In our Sixth point we briefly argued a point that we might better 
not have raised, namely the truth of the statement inscribed on the en- 
velope. Our argument is sound but we consider it cumulative and un- 
important. | 


The argument is answered, very briefly, by the Defendant? He 


says that "under the particular oa involved here, truth is no defense." 
He cites puarten v. the United States, American Civil Liberties Union 
Vv. Kiely. 


Defendant is correct in quoting these two cases. They did say, 
in dicta, that truth is no defense. But the truth was not raised as a 
defense in either of these cases. And if it had been i we are sure that 
the court would have held, as it did in the Kiely case that "these terms 
must be read in the legal sense and the general field of libel would seem 
to furnish the background for their interpretation." We ask the court to 
disregard the dictum cited. 


In further answer to our argument about truth or falsity, the 
Defendant-A ppellee raises the irrelevant issue whether the department 
is justified in issuing the stamps. He says that the use of this reli- 
gious aspiration was "concomitant" to a law requiring "In God We Trust" 
on coins (69 Stat. 290 (1955)). But this law was enacted after the 
stamp was issued. : 


_ Also, this is an issue which we have not raised. We specifically 
say’ that we are not questioning the right of the Post Office to issue 
these stamps. : 


Brief of Plaintiffs-Appellants, page 12. 

Brief of Defendant-Appellee, page 5, footnote 10. 
183 Fed. 718, 8th Circuit, 1901. 

40 Fed. 2d 451, 453, Second Circuit, 1930. 

Brief of Defendant-Appellee, page 5, footmote 10. 
Brief of Plaintiffs-Appellants, page 6, last paragraph. 
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Vl. The Threat or Lack of It. 


One of the statutory standards is that the language shall be 
"threatening". This requirement should be construed under the rule of 
noscitur a sociis, and conjunctively with other standards. In our seventh 
argument! we show that the language used was not in any sense threaten- 
ing. The material was therefore mailable. 


After some searching we find the answer of the defendant-appellee? 
He says that "This is merely a disjunctive statutory criterion of non-maila- 
bility irrelevant here.” 


He seems to admit that our contention is true. But he says it is 
irrelevant. We disagree. If this court reads these standards disjunctively, 
it will extend the scope of the statute far beyond the intention of its framers. 
It will make possible the barring of material that is not even libellous or 
defamatory. 


Certainly in the cases cited to this court in which the mail was 
barred the element of threat always existed. In the case of Warren v. 
United States,” a State Governor was threatened with abduction. In 
the case of Shoemaker* the Hearst newspapers were threatened with 
boycott. There is no element of threat involved here, directly or indi- 
rectly. The inscription was mailable and the court should so hold. 


VII. Scurrilousness. 


In our Eighth Argument,” we contend that the inscription was mail- 
able because it was not in any sense scurrilous. That the Attorney for the 
Defendant- Appellee read this argument is clear because he refers to it 


Brief of Plaintiffs-Appellants, page 13. 

Brief of Defendant-Appellee, page 5, footnote 10. 
183 Federal 718 (8th Circuit 1901). 

Shoemaker v. Burke, 190 F. 2d 205. 


on && WO WN 


Brief of Plaintiffs-Appellants, pages 14-51, 
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in his brief! | But again, he says that scurrilousness is "merely a 
disjunctive statutory criterion of non-mailability irrelevent here." He 
does not argue that the language used in the inscription was scurrilous. 
Presumably he admits that it was not. We insist that in interpreting this 
law the court give attention to the word "scurrilous" as used by Congress. 
It helps to show what kind of material the Congress wanted to exclude. 


Ix. Class Libel | 


Citing the American Civil Liberties Union case” we next contend’ 
that the inscription was mailable because it referred not to an individual 
but toa group. The Defendant-Appellee refers to this argument* only to 





call it "a component” of the argument that the imputation against Summer- 
field is not clear. Admittedly, there is a relationship between the two 
points. But nowhere does the Defendant-Appellee attempt to answer the 
principle cited by us from the American Civil Liberties Union case” 

that "where words complained of reflect on a class of persons generally 
without making it evident that every member of the class is referred to, 
no member can maintain an action" and the words are therefore not 
libellous. : 


This is what the American Civil Liberties case called an "old rule 
of the common law." It should be respected by this Court. If this Court 
respects it, it will hold for the Plaintiff-Appellants. : 


X. Lese Majeste. 
Our tenth point’ is that the inscription refers to a government, that 
Brief of Defendant-Appellee, page 5, footnote 10. 


40 F, 2nd 451 (2nd Circuit 1930). 


Brief of Plaintiffs-Appellants, page 16, 


- Oo NH HF 


Brief of Defendant-A ppellee, page 4, footnote 9. 


40 F. 2d 451, (2d Cire. 1930). 


Brief of Plaintiffs-Appellants, pages 16-17 
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under our American standards, criticism of the government is not con- 
sidered libel at all. Again we cited the American Civil Liberties Union 
case.’ The only reference that the Defendant-Appellee makes to this 
argument is contained in a footnote 9” He says that this is a "component" 
of the argument that the imputation against Mr. Summerfield is not 


obvious. 


It is not a component of that argument. It is a separate point. It 
is a valid one, and by failing to contest it, the Defendant-Appellee ad- 
mits it. This argument alone would justify a decision by this court in 
favor of Plaintiff-Appellant. 


XI. Fair Comment. 


Our Eleventh Argument. was that the inscription was nonlibellous 
because it was a fair comment upon public officials and affairs. Again, 
the Defendant-Appellee merely mentions, without answering, this argu- 
ment. By his silence on the point he admits its validity. It should be 
considered by this court. On its basis alone, this court can very properly 
find for the Plaintiff-Appellant. 


XII. Multiplication of Litigation. 


5 
In our Twelfth Argument, we again cited the American Civil 
6 SG GERI ae Ce 
Liberties case and argued that a decision for the Defendant-Appellees 
would open the door to a spate of lawsuits. 


The Defendant-Appellee does not answer this argument but merely 
admits its existence.’ By his silence he admits its validity. If this 


rar 


40 F. 2nd 451, (2nd Circuit 1930). 

2 Brief of Defendant-Appellee, page 4, footnote 9. 

3 Brief of Plaintiffs-Appellants, pages 17-18 

4 Brief of Defendant-A ppellee, page 5, second paragraph. 
5 Brief of Plaintiffs-Appellants, page 18. 

6 40 F. 2nd 451 (2nd Cireuit 1930). 


7 Brief of Defendant-Appellee, page 6, Part III. 
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court calls the language libellous, Summerfield might well sue these 
Plaintiff-Appellants. And so would thousands of petty office-holders 
who feel "abused and defamed" because some citizen criticizes their 
actions. While this point is not alone conclusive, it certainly should 
impel the court, after considering other arguments here advanced, to 
enter an order in favor of the plaintiff-appellant. : 


For the reasons stated in our Summary of Argument we ask this 
court to reverse the decision of the court below and to remand this case 
with instructions that the relief requested be granted. 


JAMES E. CURRY 


3709 14th Street, N. W. 
Washington 10, D.C. 


Attorney for Appellants 





Brief of Plaintiffs-Appellants, page #2. 





